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OPINION

Following a bench trial on October 4, 2001, the Defendant was found guilty of possession
of drug paraphernalia, aclass A misdemeanor, and resisting arrest, a class B misdemeanor. Hewas
sentenced to eleven months and twenty-nine days and six months, respectively. The trial court
ordered the sentencesto run consecutively, for an effective sentenceof eighteen monthsto be served
inthelocal jail. On November 30, 2001, thetrial court reconsidered its sentencing order in light of
the Defendant’ s health problems.! The court ordered the Defendant to serve his sentence & home
under the supervision of a Community Corrections officer. The court also ordered the Defendant
to wear an ankle monitor and not leave his home except for health-related reasons. On February 5,
2002, thetrial court revoked this order, finding that the Defendant violated the terms of hisreease
by failing to ever report to the Community Corrections office, failing to wear an ankle monitor, and
subsequently being arrested for theft. Thetrial court ordered that the Defendant receive credit for
timeserved in jail but not for the period while he was supposed to be serving his sentence at home.
The Defendant arguesin this appeal asof right that by not crediting him for thetimehe served at his
home, thetrial court effectively punished him twice for the same offensein violation of the double
jeopardy dauses of the United States and the Tennessee Constitutions.

Wenoteat the outset that thereisadiscrepancy intherecord regardingthe Defendant’ sstatus
while he was allegedly serving his sentence at his home pursuant to the court’ s order on November
30, 2001. Therecordis not clear as to whether the Defendant was on probation or in Community
Corrections. Thedifferenceisnot trivial, for adefendant who is serving a sentence on Community
Correctionsis actudly serving his sentence in the community “in lieu of incarceration,” while the
sentence of a defendant who is on probation is suspended. Compare Tenn. Code Ann. § 40-36-
106(e)(1), with Tenn. Code Ann. § 40-35-303(c). Furthermore, a defendant who has his or her
Community Corrections sentencerevoked isincarcerated to servetheterm of hissentence*lessany
time actually served in any community-based alternative to incarceration.” Tenn. Code Ann. 8 40-
36-106(€e)(4). On the other hand, a defendant who violates the terms of his or her probation shall
have the suspension revoked and his or her original sentence executed. See Tenn. Code Ann. § 40-
35-310. Therefore, a defendant who is on probaion receives no credit for time served, but a
defendant on Community Corrections does.

Initsorder, thetria court states that the Defendant shall “continug| ] to serve his sentence
at home.” There is no mention in the order of the sentence being suspended. A Community
Corrections officer was assigned to monitor the Defendant, and the affidavit in support of the arrest
warrant for the Defendant states that the Defendant “has viol ated the conditions of his Community
Correctionssentence. ...” However, prior to the hearing on February 4, 2002, thetrial judge stated,
“We'rehereon aprobation violation warrant.” In hisforma order, thetrial judge “decreed that the
defendant’s probation be revoked.” When the trial judge issued his ruling from the bench on
February 4, 2002, hefound “that Mr. Gray has, in fact, violaed the terms of his probation or really

1The record is unclear as to precisely what health problems the Defendant experienced. However, at the
revocation hearing, the Defendant testified that he had a colostomy while he was out of jail.
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thetermsof hissentenceinthiscase.” Thus, itisunclear from therecord whether the Defendant was
on probation or Community Corrections.

However, based on our review of therecord, we concludethat thetrial court intended to place
the Defendant on Community Corrections status. There is no mention of suspending his sentence
in the record, the Community Corrections office was given the responsibility of monitoring the
Defendant, and the trial judge clearly statesin his order on November 30, 2001 that the Defendant
was to continue serving his sentence at home. Therefore, wewill consider the Defendant’ s appeal
as achallenge to the revocation of his Community Corrections sentence.?

The Defendant arguesthat, by not crediting him with thetimethat he served in hishome, the
trial court effectively gave him another sentence, and, in so doing, violated his protection from
doublejeopardy guaranteed by the United Statesand Tennessee Constitutions. The doublejeopardy
clauses of the Fifth Amendment to the United States Constitution and Article I, section 10 of the
Tennessee Constitution both protect against a second prosecution for the same offense after
conviction, a second prosecution for the same offense after an acquittd, and multiple punishments
for the same offense. See State v. Mounce, 859 S.W.2d 319, 321 (Tenn. 1993). Tennessee Code
Annotated section 40-36-106(e)(4) statesthat when adefendant’s Community Corrections sentence
is revoked, he or she shall receive credit for “any time actually served in any community-based
aternativetoincarceration.” (emphasisadded). Therefore, if theDefendant had actually servedtime
in the Community Corrections program, he would be entitled to credit for that time served.

However, the record reflects that the Defendant never actually served any time in the
Community Corrections program. Clint Murley, the case officer with the Community Corrections
program who was assigned to supervisethe Defendant, testified that the Defendant never contacted
the Community Corrections office. Mr. Murley tried to contact the Defendant at his mother’s
address, where he was ordered to serve his sentence. Mr. Murley spoke with three individuals, all
of whom said that they had not seen the Defendant and did not know where he was. Furthermore,
the Defendant was never fitted with an ankle monitor, which the trial court ordered him to wear
while he served hissentence at home. Finally, the Defendant clearly did not remain at home, as he
was arrested on January 13, 2002, for shoplifting from agrocery store. The facts demonstrate that
the Defendant never began the Community Corrections program and thereforedid not actually serve
time in a community-based dternative to incarceraion pursuant to Tennessee Code Annotated
section 40-36-106(€)(4). Inan analogous case, a panel of this Court affirmed atrial court’s order
givingthedefendant credit for days successfully served onthe Community Correctionsprogram, but
not for thosedays wherethe defendant was considered in viol ation status because he had absconded
fromsupervision. SeeTray D. Turner v. State, No. 03C01-9902-CR-00088, 1999 Tenn. Crim. App.
LEXIS 1219, at *3 (Knoxville, December 1, 1999). While there is no proof in the record that the
Defendant in this case “absconded” from supervision, we find that because he failed to begin the
Community Correctionsprogram, did not contact itsoffice, did not wear an ankle monitor asordered

2We notethat if the Defendant was on probation rather than in community corrections while at home, hewould
not be entitled to have sentence credits for the time he was “released.”
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by the trial court, and did not remain at home where he was to serve his sentence, he “actudly
served” no time in Community Corrections. Therefore, thetrial court did not err by denying him
credit for the time spent out of jail, and the Defendant was not punished twice for the same offense
inviolation of the double jeopardy clauses of the United States and Tennessee Constitutions. This
issue is without merit.

The Defendant also presents an argument that the action of the trial court in revoking his
Community Corrections sentenceviolated due process. He contendsthat because heviolated acourt
order, he was entitled to a contempt of court hearing, rather than what the trial court referred to as
a probation revocation hearing. However, the action taken by the trial court after the hearing on
February 4, 2002, operated to revoke the Defendant’ s Community Corrections sentence, not to levy
additional punishment against him for contempt of court. Aswe have adready discussed, the facts
indicate that the trial court ordered the Defendant to serve a sentence on Community Corrections.
Although thetrial judge casually used theterm * probation” when describing the Defendant’ s status,
other factors suggest that hewas, in fact, to serve a Community Corrections sentence. When atrial
court revokesa Community Corrections sentence, the court has authority to resentence the accused.
Tennessee Code Annotated section 40-36-106(€)(4) providesin pertinent part, “ The court shall dso
possess the power to revoke the sentence imposed at any time due to the conduct of the defendant
...."* Beforethetrial court revoked theDefendant’ s Community Corrections sentence, it conducted
a hearing at which the Defendant was given the opportunity to hear, question, and challenge the
circumstances surrounding the alleged violations of his Community Corrections sentence, hewas
allowed to present evidence on his own behalf, and he had the opportunity to confront and cross-
examine the witness who testified against him. The Defendant has faled to show how the hearing
held by thetrial court denied him the right to due process. Accordingly, thisissueiswithout merit.

The judgment of thetrial court is affirmed.

DAVID H. WELLES, JUDGE

3We note that in this case, the trial court simply ordered that the Defendant serve the remainder of his sentence
injail; itdid not impose a sentence that exceeded thelength of the original sentence. Therefore, thetrial court wasunder
no duty to conduct a sentencing hearing pursuant to the Tennessee Criminal Sentencing Reform Act of 1989. See State
v. Ervin, 939 S.W.2d 581, 583 (Tenn. Crim. App. 1996); Tenn. Code Ann. 88 40-35-209(a) and -210(a) through (e).

-4-



